article in the Yale Law Journal that was critical of President Truman's national security policy. The FBI decided that it would be important to have a copy of that article so that they would have a ready response when it was published. Consequently, they burglarized Professor Emerson's office and stole the galleys of his article. 4 This unlawful act was but one of many committed by the FBI in its attempt to destroy a national bar association. The ultimate targets, of course, were the political clients of Guild lawyers.
Today, confronted with the problems of drugs, crime, and terrorism, Congress has provided police and prosecutors with extraordinary additional powers. 5 Whatever the impact these measures will have on crime, it appears that the Department of Justice and other prosecutorial agencies believe that without fundamental restrictions on lawyers, the war on crime cannot be won.
The government has moved to restrict zealous advocacy of lawyers representing those persons seen as the greatest threat to our social and political order. Over the past several years, a combination of legislative, investigative, and prosecutorial policies have created a high degree of unease in the legal community. First, there has been a dramatic increase in the use of grand jury subpoenas to lawyers for information relating to clients, including clients currently under criminal investigation or indictment. 6 In enforcing these subpoenas the government has * See id. at 149. 5 See, e.g., Armed Career Criminal Act, 18 U.S.C. § 1202(a) app. (1982) ; Money Laundering Provisions, 18 U.S.C. § § 1956 , 1957 (Supp. IV 1986 ; Racketeer Influenced and Corrupt Organizations Act of 1970 (RICO), 18 U.S.C. § § 1961 -68 (1982 & Supp. IV 1986 ; Bail Reform Act of 1984, 18 U.S.C. § § 3141-43 (Supp. IV 1986); Continuing Criminal Enterprises Act, 21 U.S.C. § 848 (1982 & Supp. IV 1986 ; Criminal Forfeitures Act, 21 U.S.C. § 853 (Supp. IV 1986) ; see also United States v. Salerno, 107 S. Ct. 2095 Ct. , 2097 Ct. (1987 [Vol. 136:1965 sought to restrict the scope of the attorney-client privilege. 7 Second, lawyers have become the targets of highly intrusive investigative techniques, including searches of their offices, electronic surveillance, and the use of government informers, sometimes posing as criminal defendants.' Third, Congress has given prosecutors the power to prevent a criminal defendant from retaining the counsel of her choice by threatened fee forfeitures. 9 Further, ethical considerations have been invoked to limit the right to counsel. For example, courts may disqualify defense counsel from representing more than one client on a theory of conflict of interest, even where the clients expressly waive any challenge to such representation." 0 As Professor Freedman has demonstrated in his analysis of Nix v. Whiteside, 1 " the move to promote more "ethical" conduct on the part of defense counsel brings with it the significant potential of further eroding attorney-client confidentiality and trust."
I accept as common ground that there are corrupt lawyers in the bar. I also accept the government's legitimate interest in prosecuting those lawyers if the evidence so warrants. I quarrel, however, with those who blame crime on the Constitution and on lawyers. As part of a program to weaken or eliminate a number of basic democratic rights, the Justice Department and its conservative allies have attempted to make the Constitution a scapegoat for a variety of social and political problems." 3 These forces assert that adherence to constitutional principles is incompatible with effective law enforcement. They blame doctrines and rulings that promote fairness and equality in the criminal justice system for aggravating crime and violence. As the presentations in this Symposium demonstrate, there has been a determined effort to limit the right to counsel of choice and to undermine longstanding principles of confidentiality, trust, and fidelity in the attorney-client relationship.
The Symposium participants have not addressed fee forfeiture, an issue that is illustrative of the measures that deeply trouble defense counsel. Under the Comprehensive Forfeiture Act of 1984 (CFA), 14 the court, upon motion of the government, may issue a restraining order prohibiting a criminal defendant from disbursing assets that derive from certain criminal activity. Further, the relation-back provision of the CFA 6 allows the government to seek a post-conviction forfeiture of property transferred to a third-person. In the government's view, this provision includes counsel fees. Under the CFA (as passed by Congress and so far, as argued by the Department of Justice), the mere allegation in the indictment that the defendant has assets that derive from, or are the proceeds of, certain criminal enterprises gives the government the right to seek an ex parte restraining order to prevent the defendant from disposing of those assets. This right alerts lawyers that if they lose the case, the proceeds will be forfeited to the government and the lawyer will not be paid for her services. In that situation, the government, by the mere power of indictment, can forfeit the defendant's right to counsel of choice. No lawyer will take the case on a contingency basis and, indeed, it would be unethical to do so. 436 (1966) , in which the Court held that criminal suspects in the custody of law enforcement agencies were constitutionally entitled to certain procedural protection. The Office of Legal Policy included the following three reasons for urging the abrogation of Miranda: (1) the Miranda rule's practical impediment to prosecuting criminals, see PRE-TRIAL INTERROGATION, supra, at 94, (2) the rule's damaging effect on public confidence in the law, see id. at 95, and (3) the rule's symbolic importance as "the epitome of Warren Court activism in the criminal law area," id. at 115.
14 21 U.S.C. § 853 (Supp. IV 1986). for representing a defendant in a criminal case.").
[ Vol. 136:1965 The government has argued that the right to counsel of choice is limited to those defendants with sufficient untainted assets to exercise the choice. 17 A defendant who robbed a bank could not demand that the proceeds of the robbery be available to hire a lawyer. A defendant arrested in possession of cocaine could not demand that the cocaine be sold and the proceeds be used to retain counsel. In light of these constraints, then, why should a defendant be permitted to finance her defense with real estate allegedly purchased with the proceeds of illegal drug transactions? Should she not receive the same defense that any other indigent defendant would receive, either by public defender or appointed counsel?
This argument is fundamentally flawed. First, it ignores the contingency inherent in a criminal forfeiture proceeding. Whether or not the assets are "tainted" depends on the outcome of the proceeding for which the defendant seeks to retain counsel. Second, the argument ignores the impact of the forfeiture option upon our adversary system. By merely alleging in an indictment that assets are tainted, the prosecution could preclude any criminal defendant from retaining counsel of choice. The "taint brush" is in the prosecutor's hands. Third, it ignores the realities of criminal defense practice today. Lawyers are no longer fungible, if they ever were. Some criminal charges are so complex that specialized and well paid advocates are essential to a fair defense. Finally, there is the institutional concern. Using the forfeiture power, the government is able to exert substantial power over defendants' ability to choose defense counsel, allowing the government to prevent the most capable lawyers from representing these defendants. By driving these attorneys from the market, the government would weaken the collective strength of the defense bar in the process. This would inevitably distort the adversary system by skewing the balance of power in favor of the government in these-and perhaps most-criminal prosecutions. 1 
1988]
The money laundering statute 19 presents similar problems, with even greater potential consequences to the lawyer. Consider, for example, the following hypothetical. A client comes to your office and says, "I have just been indicted in a drug conspiracy." After some discussion the lawyer sets the fee at $20,000. The client then provides a check for $10,000. Under the money laudering statute, it is a felony for that lawyer to accept that money knowing that it came from a criminal enterprise. Immediately, the lawyer is placed in an adversarial position with the client. The following dialogue may ensue: "Where did you get the money?" "I won it in the lottery." "Do you have proof of that?" "Well, I'm not so sure. Why is it so important?" Should the law require that the lawyer start her representation by cross-examining and investigating her own client?
The suggestion has been made that lawyers need only inform clients of the limits of confidentiality. As Charles Ogletree demonstrated, however, the warnings that would be required to explain these limitations adequately will have an inevitable, adverse effect on the confidence and trust between an attorney and client. 20 Client trust is very difficult to achieve. Even for private practitioners, trust does not come automatically. Moreover, clients are particularly suspicious about attorneys who are appointed by the court and paid by the government.
There are now several other layers of mistrust. These include the possibility of a subpoena, a disclosure of fees, a forfeiture, and the chance that the "client" or a co-defendant is actually a government informer or agent. In many of the cases it may be assumed that the prosecutor will not misuse these extraordinary powers. Indeed, we were told by the government representatives at this Symposium that the Department of Justice has various levels of review to ensure that abuses will not occur. But consider the circumstances in the Scott Turow matter: an assistant U.S. Attorney claimed that the departmental policy allowed him to wire a lawyer to record conversations of the lawyer's criminal defendant client. 21 Departmental procedures did nothing to protect the client from a direct and insidious invasion of the attorneyclient relationship.
It can be argued that the Turow matter is an exceptional case, and it may be. It can be said that Judge Hoffman's views were exceptional, [ Vol. 136:1965 and that may be. But as the Supreme Court has cautioned, we should be most careful of governmental power when it is exercised in the "competitive enterprise of ferreting out crime." 22 Governmental restrictions on defense counsel are not the only ways in which we have limited access to counsel. Currently in this country we are faced with a scandal of growing proportions. There are over 2,000 people on death row, half of whom do not have lawyers to prosecute their final legal appeals. In Texas, for example, inmates on death row are representing each other because there are no lawyers who have taken their cases and the state will not pay for representation in habeas corpus proceedings. 2 " If this situation is not soon remedied, we will have the ugly spectacle of persons put to death without counseled consideration of their cases.
Finally, it is important to examine the scope of our commitment to the ideal of effective assistance of counsel. No matter how well trained, how experienced, or how motivated a public defender may be, she will invariably be ineffective in some cases if her caseload is so large as to preclude adequate time for consultation, investigation, and legal preparation. All too often, the failure to provide sufficient resources undermines the principle of effective assistance of counsel. 24 This problem is seriously aggravated by the failure of the courts to establish meaningful standards to test the effectiveness of trial counsel. The most incompetent and indefensible actions of defense counsel are rationalized as tactical decisions. In all too many cases, lawyering that should trouble the collective conscience of the courts and bar is determined to be within the realm of competent assistance. Last term, in Burger v. Kemp, 25 for example, the Court held that a court-appointed criminal defense lawyer provided effective assistance of counsel even though she did not present any mitigating evidence at the sentencing stage of the defendant's murder trial. The defendant was a seventeen year old army private with a sub-normal I.Q. and a history of psychological problems at the time of the killing. 26 The Court also held that there was no conflict of interest between counsel and client 22 Johnson v. United States, 333 U.S. 10, 14 (1948) . 23 See Lewis, A Muted Trumpet, N.Y. Times, Mar. 17, 1988, at A31, col. 1; Kamisar, The Gideon Case 25 Years Later, N.Y. Times, Mar. 16, 1988, at A27, col REV. 1913 REV. (1988 . Political control of defender offices by county governments or the courts also poses a significant barrier to independent, effective, and zealous advocacy. The often unspoken messages of "moving cases" and "cooperating with the system" places defense lawyers in the untenable position of compromising their representation to protect their funding and political support.
25 107 S. Ct. 3114 (1987) . 11 See id. at 3122-26.
where the lawyer and her law-partner represented co-defendants in the case. This situation precluded the possibility that both counsel could make a "lesser culpability argument" and it also made more difficult any plea bargaining with the prosecutor. 2 " Burger illustrates the minimal degree of competence required by the Court. I find it somewhat ironic that while we are increasing our ethical demands on defense counsel, we denigrate the central purpose of the sixth amendment: meaningful and effective assistance of counsel. Thus, for example, in Whiteside, the Court presumed to constitutionalize rules of professional conduct for defense counsel, 28 while in a case like Tollet v. Henderson, 2 " it found nothing wrong with a lawyer who did not even investigate a challenge to an indictment handed down by a grand jury whose racial composition offended the equal protection clause." Why are we less demanding of defense counsel with respect to their skills and courtroom advocacy than we are with regard to their decisions on ethical issues?
Indeed, we should demand that prosecutors be held to the same level of ethical conduct. In Darden v. Wainwright, 31 the prosecutor in closing argument expressed his personal opinion about the defendant's guilt, called the defendant an "animal,"
' 2 and said that he wished he could see him with "no face, blown away by a shotgun."" 3 The Court held that these comments did not deprive the defendant of a fair trial.
4
Darden is particularly remarkable because it was decided just one year after Whiteside, 3 5 yet the Darden Court did not even mention the ethical rules when judging the prosecutor's misconduct.
Twenty-five years ago the Court handed down its historic decision in Gideon v. Wainwright, 8 when it ruled that "in our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer cannot be assured a fair trial unless counsel is provided for him." 3 1 7 Gideon is one of the Court's most compelling and popular decisions. It reflects a broad ethical and legal consensus that the interposition of a lawyer between the forces of the state and the individual accused of crime is of profound importance. But the struggles over the real meanings of Gideon have been divisive: they reflect a true ambivalence among the public and the courts concerning the role of counsel, and how we can best ensure that criminal defense counsel are independent, effective, honest, and zealous.
The Court denigrates the sixth amendment by asserting that a client has no right to a "meaningful relationship" with her lawyer. 3 8 In turn, the government takes this position to its extreme by claiming the power to prevent a defendant from retaining counsel of choice in a criminal case. 3 " Of course, we are told that important interests of efficiency, crime control, and public safety properly motivate whatever restrictions are imposed on counsel.
Granted, the problems of crime and crime-control are complex and difficult. The public's demand for safety encourages the paring of laws of criminal procedure to make it easier to reach suspects. Simple solutions may win elections. They will not solve the serious problems of crime. The current emphasis on fighting crime by diluting constitutional protections and by blaming the lawyers is seriously misdirected. If liberties and lawyers continue to be viewed as causes of crime, we will have neither safety nor liberty.
'" Morris v. Slappy, 461 U.S. 1, 14 (1983) . 39 See supra notes 17-21 and accompanying text.
